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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH{S) OR THIRTY (30) DAYS. 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
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Status 

1 )M Responsive to connmunication(s) filed on 10 January 2007 . 
2a)n This action is FINAL. 2b)S This action is non-final. 

3) n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) S Claim(s) 52 and 54 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) ^ Claim(s) 52 and 54 is/are rejected. 
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DETAILED ACTION 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this apphcation after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on 1/10/2007 has been entered. 



Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

3. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 



4. Claim 52 is rejected under 35 U.S.C. 103(a) as being unpatentable over Rochte et al.(US 
3,545,690) in view of Wheatcroft (CA 2,255,850). 
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The reference of Rochte et al. discloses a method for performing an automated chemical 
analysis on samples positioned in a sample well tray (24) in an incubation device (400). The 
method includes providing a translatable sample block assembly (402); moving the sample block 
.assembly (402) from a first position permitting placement of the sample well tray onto the 
incubation device (400) to a second position permitting incubation within the incubating device 
(400) (See column 9, line 65, to column 10, line 21; and column 13, line 59, to column 14, line 
3); positioning the sample well tray (24) onto the sample block assembly (402) to engage the 
sample well tray to the sample block assembly (See column 9, line 65, to column 10, line 21; and 
column 13, line 59, to column 14, line 3); maintaining the upper portion of the incubation device 
substantially stationary (See Figures 3 and 5 and See column 9, line 65, to column 10, line 21; 
and column 13, line 59, to column 14, line 3); and incubating the samples in the tray to perform 
the desired chemical reaction. 

Claim 52 differs by reciting that the sample includes nucleic acid and the chemical 
reaction performed is nucleic acid amplification by thermally cycling the sample mixture. 

The reference of Wheatcroft discloses that it is known in the art to perform nucleic acid 
amplifications in an automated chemical analysis device the includes incubation stations (See 
page 2, lines 10-30; Figure 1; and page 7, line 36, to page 9, line 21). 

In view of this teaching, it would have been obvious to one of ordinary skill in the art to 
perform nucleic acid amplifications in the system of the primary reference of Rochte et al. for the 
known and expected result of providing an art recognized means for automating an analytical 
chemical reaction process. When modifying the reference of Rochte et al. as discussed above. 
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the sample block assembly (402) control would be cycled to provide the thermal cycling required 
to perform nucleic acid amplifications. 

5. Claims 52 and 53 are rejected under 35 U.S.C. 103(a) as being unpatentable over Rochte 
et al.(US 3,545,690) in view of Wheatcroft (CA 2,255,850) taken further in view of Woudenberg 
et aL(US 5,928,907). 

The combination of the references of Rochte et al. and Wheatcroft has been discussed 

above. 

Claims 52 and 53 differ by requiring that the second position allows alignment of the 
sample well tray with an substantially stationary optical detection system and detecting the 
amplification during the thermal cycling. 

The reference of Woudenberg et al. discloses that it is known in the art to configure a 
cover or platen (14) that is heated within an integrated optical detection system (10, 8, 6, 4, 2) 
(See Figure 1) such that the contents of the sample wells can be detected during the thermal 
cycling process. 

In view of this teaching, it would have been obvious to one of ordinary skill in the art at 
the time the invention was made to provide the incubation- station of the modified primary with 
an optical detection system as suggested by the reference of Woudenberg et al. for the known . 
and expected result of providing a means recognized in the art for providing real-time 
fluorescence detection of the thermal cycling reaction within the sample wells. 



Response to Arguments 
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6. With respect to the rejections of Claims 36-53 under 35 U.S.C. 103(a) as being 
unpatentable over Lurz et al. (US 6,767,512 or WO 98/20975) in view of Wouderiberg et al.(US 
5,928,907) and Yamamoto et al.(US 5,102,623) or Pfost et aL(US 5,496,517), the above rejection 
has been withdrawn in view the cancellation of claims 36-51 and 53 and in view of the 
amendments made to claim 52. A new grounds of rejection has been made over the combination 
of the references of Rochte et al.(US 3,545,690) in view of Wheatcroft (CA 2,255,850). 



examiner should be directed to William H. Beisner whose telephone number is 571-272-1269. 
The examiner can normally be reached on Tues. to Fri. and alt. Mon. from 6:15am to 3:45pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gladys J. Corcoran can be reached on 571-272-1214. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Conclusion 



7. 
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